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(A) a#are1
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/ CGST Act

(i) in the cases where one of the issues involved relates to place of supply as per Section
109(5) ofCGST Act, 2017.

(ii)
State Bench or Area Bench of Appellate Tribunal framed under GST Act/ CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One

(iii) Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subiect to a maximum of Rs. Twentv-Five Thousand.
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,

(B) Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying

(i) Full amount of Tax, Interest, Fine, Fee and Penaltv arising from the impugned
(i) order, as is admitted/ accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated

(ii)
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.
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F.No. GAPPL/ADC/GSTP/2162/2024-Appeal'

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s VALLABH AGENCIES (GSTIN-24AAHFV7329L1ZP) having principal
place of business FF-108, SIGMA BALAJI, NR.NAVARANG SCHOOL, DARPAN

SIX ROAD, Ahmedabad, Gujarat, 380009 (hereinafter referred to as the
"Appellant") has filed appeal Against OIO No. CGT/WT07/PG/192/2023-24
dated 17.11.2023 issued by the Deputy Commissioner, CGST 8 C.Ex., Division

VII, Ahmedabad-North Commissionerate, Ahmedabad (herein after referred as
the "impugned order").

2. Brief facts of the case are that the Appellant are engaged in the business

of Medicaments and holding GSTIN-24AAHFV7329L1ZP, Had belatedly filed
their GSTR 3B returns (as detailed below) after due date as prescribed under
Section 16(4) of CCST Act, 2017 and corresponding section of SGST Act 2017.

Tax period Due dt. of Total ITC availed after the time limit prescribed u/s
claiming 16(4)
ITC u/s IGST CGST SGST Total5 16(4)

fi
1 .'~"'.r.c6
1# 23.04.2019 93706.08 465359.75 465359.75 1024425.58
.
'

; 4ip-18% /,lJj

~

'1'>"'v,, 2018-19 20.10.2019 125560.4 543709.83 543709.83 1212980.06
t /* fotal 219266.48 1009069.58 1009069.58 2237405.64

Thus, it appeared that the appellant had contravened the provisions of Section
16(4) of CGST Act, 2017 i the manner that they had claimed ITC beyond the

due date for filing GSTR-3B return as tabulated above and hence ITC total

amounting to Rs.22,37,405.64/- appeared. to be irregularly availed as per
provisions of Section 16(4) of the CGST Act, 2017. Hence, the appellant was
issued Show Cause Notice dated 13.07.2023, as to why:

"(i) Wrongly Iexcess availed/claimed ITC amounting to Rs. 22,37,406/-(IGSTRs.

219266.48, CGSTRs. I 009069.58/-, SGSTRs. I 009069.58/-for the period 2017-
18, 2018-19, 2019-20 and 2020-21 should not be demanded and recoveredfrom
them under Section 74[1] of CG STAct 2017 read with correspondingprovisions
ofGGSTAct, 2017and IGSTAct. 2017;
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F.No. GAPPL/ADC/GSTPI2162/2024-Appeal

(ii) Interest as applicable should not be demanded and recovered from them
under section 50 of the CGST Act, 2017, read with corresponding provisions of
GGSTAct, 2017 and IGSTAct, 2017 on the Goods & Service Tax so demanded in
Para 7(i) above;

(iii)Penalty should not be imposed upon the Noticee under Section 122(2) (b) read
with 74 of the Act 2017 & correspondingprovisions of GGSTAct, 2017 and IGST
Act, 2017for taxc not paid or short-paid or where the Input tax credit has- been
wrongly availed or utilized, in respect 'of Goods and Service Tax so demanded in
(i) above."

3. The Adjudicating authority vide the impugned order dated 17.11.2023
passed the following order:
1. I disallow and confirm the demand of Rs.22,37,406/-(IGST Rs.219266.48,
CGSTRs. 1009069.58/-, SGSTRs. 1009069.58/-)availed by the notice during the

period 2017- 18, 2018-19, 2019-20 and 2020-21 under the proviso to Section
74[1} of CGST Act 2017 read with corresponding provisions of GGST Act, 2017

and IGSTAct. 2017.
2. I confirm the amount of interest as applicable under Section 50 of CCST Act,
2017, read with corresponding, provisions of GGST Act, 2017 and IGST Act,

2017 on the Goods & Service Tax so demanded in Para 7(i) above.
3. 1 impose penalty of Rs.22,37,406/-(IGST Rs.219266.48, CGST
Rs. 1009069.58/-, SGST Rs.1009069.58/-) under section 122(2/b) of the CGST

t, 2017.°

The appellant filed the present appeal on 29.02.2024 on the grounds

► " it is submitted that the show cause notice is issued only on the basis of
returns fled by the appellant. It has taken date offling of return as the date
of taking credit accordingly, has denied ITC. Which is not correct position of
the facts. It is submitted that the ITC available to any dealer underprovision

of Section 16(1) and 16(2) of the CGSTAct.
> it is submitted that the appellant had fulfilled all the conditions prescribed in
section 16(2) of the CGST act. Such as he is in possession of invoices, he
actually received goods,tax charged must have to be paid in government by
the supplier by ITC or in cash, Supplier has filed return U/s 39 of the CGST
act. In suchfacts ITC is clearly admissible and there cannot be any question

mark pertaining to eligibility of credit.
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F.No. GAPPL/ADC/GSTP/2162/2024-Appeal.

► it is submitted that the appellant has correctly claimed ITC and notice does not
say question the admissibility aspect of the ITC. Hence ITC cannot be denied

and show cause notice issued for denial of ITC is de hors the provision of
section 16(1) and section 16(2) of the act.

► it is submitted that the appellant has maintained records and registers in the

manner as prescribed U/s 35 of the CGST act . Further the credit was already
taken in the register maintained by the appellant. The Register is akin to
cenvat credit registered maintained under excise law. The same is also
referred in Section 35(1}{d) of the CGST Act. Hence, The appellant has taken
credit in their register immediately upon the receipt of the goods in their

premises. The appellant has also maintained register of output tax payable

and as prescribed under section 351)( e) of the CGSTAct. In the register the
appellant has shown month wise output tax liability and its payment either
from ITC register i.e Electronic Credit Ledger orfrom making payment through

banking channel i.e Electronic cash ledder. The adjustment of ITC is also done

every month and balance amount of ITC is carried forward. Hence, the
· observation in the order that ITC is not taken, is incorrect and show cause<aUd as

$%$,"%q@ice and orderpassed onpresumptive observation nich is against the tao.
g"/~t~~~ ~i~jrther once, the Credit is availed and entered statutorily maintainedc% ·: 3iJ

% i... #gisters, it cannot be said the credit was not availed within time frame%.-1</
prescribed U/s 16(4) of CGSTAct.

}> it is submitted that the appellant is relying on judgment of the Honorable Apex

court in case of UOI &, Bharti Airtel ltd reported at AIR 2021 SC 5659 have

held that the filing of return and availment of credit are two different aspects.
The credit is availed on the basis of Invoices which are recorded in the
statutory records and it has no relevance with the returns which are filed.
Hence, Relying on the Apex court judgment the appellant has not violated
section 16(4) of the act due to he has claimed ITC on the basis of Invoices and

duty paid documents and also availed immediately upon the receipt of goods
in the registered premises.

► it is submitted that the provision of amended Section 50 of the GSTAct which
provides for charging interest on late payment of GST. The provision prescribe
that the interest is required to be paid on amount which is paid in cash and

not on the amount which is paid through utilization of ITC. Therefore the
appellant had also paid interest on cash payment at the time offiled returns
for the year 2017-18 and 18-19. Hence, the order is passed on wrongly
assuming the provision of Section 16(4) of CGST act.
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► it is submitted that the appellant was facing the acute financial crisis at the
relevant point of time. His account had become NPA with the bank and

proceedings under SERFAISI Act were also initiated by the bankers. In such
facts, GST number of the appellant was cancelled due to not filing GST returns
for 6 consecutive periods. Hence, The appellant had filed all GST returns for

the year 2017-18 and 2018-19 on Very same date on 10/01/2020 and
11/01/2020 after restoration of GST number. However, when the returns of
the entire financial year were not filed at all due to oforesaid reasons by the
appellant, hence ITC shall not be refused. However, in that case Section 16(4)

shall not be applicable.
> it is submitted that the Learaed Adjudicating Authority had issued Show

cause notice and passed an order by invoking U/s 74 of the CGST Act,
However, Section 74 applies when the ITC is wrongly availed or utilized by
reason of fraud or any willful misstatement or suppression offacts. In that
case there is no any fraud or wilful misstatement or suppression offacts. The
suppliers are having active GST registration and there is no dispute pertaining
to non payment of GST. In Such case credit is legally admissible and cannot
be said wrongly availed. It is further submitted that goods were admittedly
supplied on duty paying documents and credit availed was utilized towards
the payment of GST. In such case it can never be said that credit was utilized
by reason of any fraud or willful misstatement or suppression offacts.

> it is submitted that the appellant has filed GST returas belated and . the

ti i, registration is also restored. Hence, the credit, which is accrued right of the
Ne sc»,%$ a, <%Pellant, cannot be denied meretu because returns were not fled. Reliance is

,~ ";:- /~ tef],so placed on Supreme court 1udgmenr zn rhe case of Eicher lVIotors Ltd VIs=., $Er reported at 1999 (106) ELT (3) where in the Honorable Apex court have
vo vs ·

clearly held that credit is accrued right and the same cannot be disallowed by

any subsequent act of the assessee.
> it is further submitted that the Section 47 of the act permits filing of retura UIs
39 of the act on payment of late .fees. The government is also entitled to take
interest on payment of tax beyond due date. Therefore it would be arbitratory
and unreasonable to allow filling return.. on payment of interest and latefees

without entitlement of ITC."

The appellant has further prayed that the order passed with demand, interest

and penalty for denial of ITC U/ s 16(4) of the CGST Act is not sustainable and

requires to be quashed.
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5. Personal Kearing:

Personal Hearing in the matter was held on 06.05.2024, wherein
Shri Naitik N. Shah, Advocate appeared in person on behalf of the 'Appellant
as Authorized Representative before the appellate authority. It has been
submitted that ail the conditions of Section 16(2) have been fulfilled, therefore

they are eligible for ITC. He further submitted synopsis of their ground during
P H and reiterated the written submissions and requested to allow the appeal.
Further, no penalty under Section 74 is imposable as no suppression.

6 Discussion and Findings:

6.1. I have carefully gone through the facts of the case and the submissions
made by the Appellant and observe that the appellant is mainly contesting with
the impugned order confirming the of demand of ITC amounting to
Rs.22,37,406/- along with interest and penalty under Section 122(2)(b) of the
CGST Act, 2017.

6.2 So the issue to be decided in the present appeal is:

(i) Whether the order passed by the adjudicating authority is proper or
ise?

At the foremost, I observe that in the instant case the "impugned order"
ated 17.11.2023 and as per the appellant the same has been received by
on 07.12.2023. It is observed that the impugned order has been uploaded

the portal on 26.02.2024 and the present appeal is filed online on
29.02.2024. As per Section 107(1) of the CGST Act, 2017, the appeal is
required to be filed within three months time limit. I observe that in the instant

case the appeal has been filed within normal period prescribed under Section
107(1) of the CGST Act, 2017. Accordingly, I am proceeding to decide the case.

6.4 I observe that, the appellant has contested that they had availed and

entered the ITC alleged in the SCN, in their statutorily maintained registers
and therefore cannot be said that the credit was not availed within time frame
prescribed under Section 16(4) of the CGST Act, 2017. Further, that the

appellant was facing acute financial crisis at the relevant point of time. Their

account had become NPA with the bank and proceedings under SERFAISI Act
were also initiated by the bankers and their GST number was cancelled due to

not filing GST returns for 6 consecutive periods. Hence, the appellant had filed
all GST returns for the year 2017-18 and 2018-19 on 10/01/2020 and
11/01/2020 after restoration of GST number. However, when the returns of
the entire financial year were not filed at all due to aforesaid reasons by the

6
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appellant, hence ITC shall not be refused. However, in that case Section 16(4)
shall not be applicable.

6.5 Further, relying on the judgment of the Honorable Apex court in case of

UOI & Bharti Airtel ltd reported at AIR 2021 SC 5659 wherein it has been held

that the filing of return and availment of credit are two different aspects. The

credit is availed on the basis of Invoices which are recorded in the statutory

records and it has no relevance with the returns which are filed. Hence, Relying

on the Apex court judgment the appellant has not violated section 16(4) of the

act due to he has claimed ITC on the basis of Invoices and duty paid

documents and also availed immediately upon the receipt of goods in the
registered premises.

6.6 To decide the issue, I refer the following prov1s1ons of the CGST Act,

2017:

"Section 16. Eligibility and conditions for taking input tax credit.

( 1) Every registered person shall, subject to such conditions and restrictions as
may be prescribed and in the manner specified in section 49, be entitled to
take credit of input tax charged on any supply of goods or services or both to
him which are used or intended to be used in the course or furtherance of his
business and the said amount shall be credited to the electronic credit ledger of
such person.

a· (4) A registered person shall not be entitled to take input tax credit in respect
,s%2?as..>, any invoice or debit note for supply of goods or services or both after
$° a, "t6[thirtieth day of November] following the end of financial year to which
$ ?'8ie invoice or 7[] debit note pertains or furnishing of the relevant annual\l :7:~tS !~ ~ rn, whichever is earlier. .e,2-1 s,
c' ·.%o «°

, Provided that the registered person shall be entitled to take input tax credit
after the due date of furnishing of the return under section 39 for the month of
September, 2018 till the due date of furnishing of the return under the said
section for the month of March, 2019 in respect of any invoice or invoice
relating to such debit note for supply of goods or services or both made during
the financial year 2017-18, the details of which have been uploaded by the
supplier under sub-section ( 1) of section 37 till the due date for furnishing the
details under sub-section (1) of said section for the month of March, 2019.]

Enforced w.e.f. 1st July, 2017. _
6. Substituted (w.e.f. 1st October, 2022 vide Notification No. 18/2022 - CT dated
28.09.2022.) by s. 100 of The Finance Act 2022 (No. 6 of 2022) for "due date of
furnishing of the return under section 39 for the month of September".

7. Omitted "invoice relating to such" (w.e.f. 1st· Januai.-y, 2021_ vide Notification No.
92/2020-C.T., dated 22nd December, 2020) by s. 120 of The Fmar1.ce Act, 2020 (No.
12 of 2020) . -
8. Inserted vide Order No. 02/2018 -Central Tax dated 31st December, 2018.
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Section 41. '[Aailment of input ta credit]

(1) Every registered person shall, subject to such conditions and restrictions as
may be prescribed, be entitled to avail the credit of eligible input tax, as self
assessed, in his return and such amount shall be credited to his electroniccredit ledger.

Enforced w.e.f. 22nd June, 2017.

1. Substituted (w.e.f. 1st October, 2022 vide Notification No. 18/2022 - CT) by s. 106
of The Finance Act 2022 (No. 6 of 2022) for

"Section 41. Claim of input tax credit and provisional acceptance thereof.

(1) Every registered person shall, subject to such conditions and restrictions as may
be prescribed, be entitled to take the credit of eligible input tax, as self-assessed,
in his return and such amount shall be credited on a provisional basis to hiselectronic credit ledger.

(2) ..

6.7 From the plain reading of the above provisions, it is clear that Credit of
eligible Input Tax as self assessed is to be taken/ availed by a Taxpayer in his

return and shall be credited to his electronic credit ledger. It is not that the.
edit can be availed in the return and credited in electronic credit ledger
he due date as prescribed in the provisions ibid. Therefore, the
tion of the appellant that they had availed and entered the said ITC in
tatutorily maintained registers and therefore cannot be said that the

credit was not availed within time frame prescribed under Section 16(4) of the
CGST Act, 2017, is not tenable.

6.8 Further, the judgment of the Hon'ble Apex Court relied upon by the
appellant in case of UOI & Bharti Airtel Ltd. is regarding

the challenge to the Circular No. 26/26/2017-GST dated 29.12.2017 regarding

Filing of Returns under GST, which is not applicable in the present case.
Another judgment relied upon of the Hon'ble Apex Court in case of Eicher

Motors Ltd Vs Union of India relating to erstwhile Modvat Scheme, I do not find
it relevant to the present case.

6.9 Further, I refer the followingjudgment of the Hon'ble High Court of Patna

wherein sub-section (4) of Section 16 of the CGST/BGST Act has been held
constitutionally valid.

The Hon'ble HIGH COURT OF JUDICATURE at Patna in the case of M/s
GOBINDA CONSTRUCTION Versus UNION OF INDIA reported in 2023 (77)
G.S.T.L. 483 (Pat.) held as under:
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33. Referring to the Supreme Court's decision in case of Godrej & Boyce Mfg. Co.
Pvt. Ltd. & Ors. v. Commissioner of Sales Tax. & Ors. reported in (1992) 3 SCC 24
the Supreme Court in case of ALD Automotive Private Limited (supra) has held
that the ITC is in the nature of benefit/ concession extended to a dealer under the

statutory scheme and the concession can be received bu the beneficiary only as
per the scheme of the statute.

37.For the reasons noted above, we are of the considered opinion that sub

section (Al of Section 16 of the CGST/BGSTAct are constitutionally valid and are
not violative ofArticles 19(1)(g) and Article 300A of the Constitution of India. The
said provision is not inconsistent with or in derogation of any of the fundamental
right guaranteed under the Constitution of India.

38. We accordingly do not find any merit in these writ applications, which are
accordingly dismissed."

6.10 Further I observe that as per Section 155 of CGST Act, 2017 the burden

of proof, in case of eligibility of ITC, availed by the appellant, lies entirely on the

appellant. I refer to the relevant extract of Section 155 of the CGST Act, 2017:

Section 155. Burden of proof.

/4:,~.:,,~';1s.,,.._"Where any person claims that he is eligible for input tax credit under this Act,
/%e •"Si erg he burden ofproving such claim shall lie on such person."
r.;IJ.---.,.,r~i' :,.~-.- 8, ... o»; 'it • - {%..> /Ajj view of the foregoing, I am of the view that the order passed by the
\».. ••~Jajudicating authority confirming the demand of ITC is legal and proper.

6.11 As regards the confirmation of the demand of ITC along with interest

under Section 50 and penalty under Section 122(2)(b), of the CGST / GGST

Act, 2017, I observe that the appellant has not taken the ITC of

Rs.22,37,405.64/- within the prescribed time limit, thereby violated the

provisions of the CGST / GGST Act, 2017 as explained above. The same is also

evident from the suo moto cancellation. of registration of the appellant as the

appellant failed to file returns for continuous period of six months. Therefore

the ITC so availed of Rs.22,37,405.64/- is required to be reversed along with

interest under Section50(3) of the CGST/GGST Act, 2017 read with Section 20

of the IGST Act, 2017 and penalty under Section 74(1) read with Section

122(2)(b) of the CGST/GGST Act, 2017 read with Section 20 of the IGST Act,

2017 as the appellant has knowingly availed inadmissible credit of ITC with

intention to evade Tax and contravened the provisions of Section 16 of the

9
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CGST Act, 2017 as the eligibility conditions as laid down under sub section (4)
of Section 16 of the CGST Act, 2017 are not fulfilled by them.

7. In view of the above discussions and findings, I do not find any infirmity
1n the order passed by the adjudicating authority. Therefore the impugned
order is upheld.

8. ftaaafrtasfRt& afa fart 3alaat a faar
8. The appeal filed by the appellant stands disposed of in above terms.

Attested

.tsoosaucg,3"
JOINT COMMISSIONER(APPEALS)

CGST & C.EX., AHMEDABAD.

Date: .05.2024.
t

9a0'(S.D.Nawani)
Superintendent,
CGST & C.Ex.,
(Appeals), Ahmedabad

ByR.P.A.D.
To:
M/s VALLABH AGENCIES (GSTIN-24AAHFV7329L1ZP)
FF-108, SIGMA BALAJI, NR.NAVARANG SCHOOL,
DARPAN SIX ROAD, Ahmedabad,
Gujarat, 380009 (GSTIN-24AAHFV7329L1ZP)
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